
















































































____________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

______________________________________________________________________________

UNITED STATES OF AMERICA,

Plaintiff,

 vs.

SANTIAGO SOSA-ACOSTA,

Defendant.

ORDER EXTENDING TIME FOR FILING

NOTICE OF APPEAL

Case No.  1:06-CR-2 PGC

______________________________________________________________________________

Based on defendant’s motion to extend time for filing notice of appeal, and good cause

appearing,

IT IS HEREBY ORDERED that the time for defendant to file a notice of appeal in this

matter is extended until July 18, 2006. 

DATED this 30th day of August, 2006.

BY THE COURT:

__________________________________

Paul G. Cassell

United States District Judge



United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

                                        Plaintiff  ORDER REGARDING PRETRIAL
CONFERENCE

vs.

MERRILL SCOTT & ASSOCIATES, LTD.,
et al.,

                                        Defendants.

2:02 CV 39

On August 17, 2006, the Securities and Exchange Commission filed a request for a

pretrial conference (dkt. #730).  The court has reviewed that request and agrees that a conference

is advisable to address the status of this litigation and to set a course for reaching a final

resolution of all matters.

The court has scheduled a hearing for September 20, 2006, at 3:30 p.m.  At that hearing

the court will explore available options for resolving claims to assets of the receivership estate,

including the possibility of addressing those claims in conjunction with proceedings to resolve

the objections raised to the SEC’s proposed plan of partial distribution (dkt. #471).  Additionally,

the court will discuss the status of SEC’s claims against Patrick M. Brody and Michael G.

Licopantis.  

At the September 20, 2006 hearing, the court will set any necessary hearings, impose

deadlines, or alter preexisting deadlines, as needed.



2

SO ORDERED this 31st day of August, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge















































































 IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

INTERNET MARKETING SOLUTIONS,
INC.,

Plaintiff, ORDER

vs.

STANDARD REGISTER & TRANSFER
COMPANY, INC., et al.,

Case No. 2:04 CV 401

Defendants.

In an order dated September 12, 2005, (dkt. #48), the court conditionally granted

Defendant Anscott Industries, Inc.’s motion to set aside a previously entered default certificate

and judgment.  The granting of that motion was contingent upon Anscott’s payment of the

attorney fees incurred by Internet Marketing Solutions in obtaining the default certificate and

judgment.  Counsel for Internet Marketing Solutions submitted an accounting of the fees

incurred.  Anscott objected to that accounting, claiming that it lacked sufficient specificity. 

Counsel for Internet Marketing Solutions filed a response defending the previously filed

accounting and requesting payment for additional fees that were necessitated by responding to

Anscott’s objections.

The court has reviewed the accounting submitted and the objection thereto and finds the

fee claimed by Internet Marketing Solutions’s counsel to be fair and reasonable under the

circumstances.  Accordingly, the court orders Anscott to pay counsel for Internet Marketing

Solutions $1094.00 within ten days.  Upon payment of the attorney fees, the default certificate
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and default judgment against Anscott will be set aside. 

DATED this 31st day of August, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

Michael Robert Barker,

Plaintiff,

vs.

UTAH STATE OFFICE OF

EDUCATION et al.,

Defendants. 

ORDER DENYING MOTION TO

RECONSIDER

Case No.  2:04CV518 DAK

This matter is before the court on Plaintiff’s Motion to Reconsider Amended Order

Adopting Report and Recommendation.  After receiving Plaintiff’s objections to the Report and

Recommendation, this court, on September 21, 2005, issued an Amended Order, which adopted

the Magistrate Judge’s Report and Recommendation.  Plaintiff subsequently filed further

objections to the Report and Recommendation and also filed a Motion to Reconsider the court’s

Amended Order.   

Again, the court has reviewed the file in its entirety, including the untimely submissions

by Plaintiff.  The court declines to reconsider its Amended Order dated September 21, 2005, and

therefore Plaintiff’s Motion to Reconsider [docket # 32] is DENIED. 

DATED this 31  day of August, 2006.st

BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

ADAM MERCE, an individual, and EMILY

DEMONG, an individual,

Plaintiffs, ORDER TO SHOW CAUSE

vs.

MARK W. GREENWOOD, M.D.; DAVID

M. POPE, M.D.; KIRK R. ANDERSON,

M.D.; IHC HEALTH SERVICES, INC., a

Utah Corporation, dba SEVIER VALLEY

HOSPITAL; and IHC HEALTH SERVICES,

INC., a Utah Corporation dba UTAH

VALLEY REGIONAL MEDICAL CENTER,

Case No. 2:04-CV-00610 PGC

Defendants.

  This matter was originally set for a fifteen-day jury trial (#26) beginning on November

27, 2006.  Subsequent to that scheduling order, the court ordered the matter bifurcated, with the

trial of liability and damages issues to occur separately (#52).  It was the court’s impression that,

once the liability issues were determined, that the parties might be well positioned to resolve any

remaining damages issues on their own.  

The parties are HEREBY ORDERED TO SHOW CAUSE  why the fifteen-day jury trial

beginning November 27, 2006, should not be stricken and why this matter should not be reset for

a seven-day jury trial beginning on December 7, 2006, limited to the issue of liability.  The court
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directs the plaintiffs to file their position on this issue by September 16, 2006.  The defendants

shall file their position on this issue by September 23, 2006.

SO ORDERED.

Dated this 28th day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge

    



IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH

 

ADAM MERCE, et al.

Plaintiff(s), 

vs. 

MARK W. GREENWOOD, et al.

Defendant(s). 

ORDER FOR SETTLEMENT

CONFERENCE

Case No: 2:04-CV-610 PGC

District Judge Paul G. Cassell 

Magistrate Judge David Nuffer

Pursuant to the order of the district judge this case is set for a settlement conference

before the undersigned on Tuesday, September 19, 2006, from 9:00 a.m. through 1:00 p.m. in the

ADR Suite, Room 405, at the U.S. Courthouse, 350 South Main Street, Salt Lake City, UT.

IT IS HEREBY ORDERED:

Participation of Parties: Each party or, in the case of an entity. a representative with full

settlement authority, must be physically present and participate in the settlement conference for

the entire time period.  Counsel must also be present.

Case Status Report:  Counsel shall meet and confer and at least ten (10) days before the

settlement conference, the parties shall deliver an agreed case status report directly to the

Magistrate Judge at mj.nuffer@utd.uscourts.gov or Room 483,  U.S. Courthouse, 350 South

Main Street, Salt Lake City, UT 84101.  The agreed case status report shall include the

following: 

1. A brief statement of the facts of the case; 

2. A brief statement of the claims and defenses, i.e., statutory or other grounds

mailto:mj.nufer@utd.uscourst.gov
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upon which the claims are founded, and relief sought;

3.   A brief statement of the facts and issues upon which the parties agree and a

description of the major issues in dispute; a

4.  A summary of relevant proceedings to date including rulings on motions and

motions outstanding; and 

5.  A certification of counsel that all fact discovery has been completed.

Confidential Settlement Conference Statement:  At least ten (10) days before the

settlement conference, each party shall separately lodge with the Magistrate Judge a confidential

settlement conference statement including:

1.  A forthright evaluation of the party’s likelihood of prevailing on the claims

and defenses; 

2.  An estimate of the cost and time to be expended for further discovery, pretrial

and trial;

3.  Identification of any discrete issues which, if resolved, would aid in the

settlement of the case; and

4. The party's position on settlement, including present demands and offers and

history of past settlement discussions, offers and demands. 

The confidential settlement conference statement should be delivered directly to the

Magistrate Judge. Copies of the confidential settlement conference statement shall not be filed

with the Clerk of the Court, nor served upon the other parties or counsel.  The Court and its

personnel shall not permit other parties or counsel to have access to these confidential

settlement conference statements. 

Confidentiality:  No report of proceedings, including any statement made by a party,

attorney, or other participants, in the settlement  conference may be reported, recorded, placed in

evidence, made known to the trial court or jury, or construed for any purpose as an admission
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unless otherwise discoverable.  Pursuant to DUCivR 16-3(d), a written report for the purposes of

informing the referring judge whether or not the dispute has been settled is the only permissible

communication allowed with regard to the settlement conference. No party will be bound by

anything agreed upon or spoken at the conference except as provided in a written settlement

agreement.  No participant in the settlement conference may be compelled to disclose in writing

or otherwise, or to testify in any proceeding, as to information disclosed or representations made

during the settlement conference process, except as required by law. 

For questions related to the conference, counsel may contact Michelle Roybal, ADR

Administrator, at 801 524 6128.

August 31, 2006.

BY THE COURT:

_____________________________

David Nuffer

U.S. Magistrate Judge





IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH CENTRAL DIVISION

USA

Plaintiff,      

    ORDER

      vs.

Shelby Elizabeth Nichols     Case No. 2:05-cr-00202- PGC

Defendant.   

An Indictment was filed in this case on 03/30/2005.  An arrest warrant was issued for

 the defendant on 06/07/2005 after the defendant failed to respond to a summons. The arrest

 warrant remains outstanding.  There has been no activity in this case for over a year. 

IT IS HEREBY ORDERED that the above captioned case filed be administratively

closed and removed from the list of active pending cases.  The case may be reopened upon

motion by the Plaintiff or the by Defendant.

 

Dated this 31st day of August, 2006.

By   _______________________________________

       PAUL G. CASSELL

       United States District Judge































IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH CENTRAL DIVISION

USA

Plaintiff,      

    ORDER

      vs.

Flavio Andres Mendoza-Lopez     Case No. 2:05-cr-00570 PGC

Defendant.   

An Indictment was filed 08/03/2005.  An arrest warrant was issued for the defendant

on 08/04/2005.  The arrest warrant remains outstanding.  There has been no activity in this

case for over a year.

IT IS HEREBY ORDERED that the above captioned case filed be administratively

closed and removed from the list of active pending cases.  The case may be reopened upon

motion by the Plaintiff or the by Defendant.

 

Dated this 31   day of August, 2006.st

By   _______________________________________

       PAUL G. CASSELL

       United States District Judge



























IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

LOUIS JOSEPH MALEK,

Plaintiff, ORDER GRANTING MOTION TO

DISMISS

vs.

MARY ANN REDING, et al., Case No. 2:05-CV-322 PGC

Defendants.

On August 29, 2006, plaintiff Louis Joseph Malek filed a motion to dismiss his claim

without prejudice [#31].  According to the court’s previous order on August 9, 2006, the court

denied Mr. Malek’s in forma pauperis application [#28].  The court gave Mr. Malek thirty days

from August 9, 2006, to pay his full $250 filing fee or his case would be dismissed without

further notice.  



Mr. Malek now voluntarily requests the court to dismiss his case without prejudice.  The

court GRANTS that request and dismisses this case without prejudice [#31].  The Clerk’s Office

is directed to close this case.  

SO ORDERED. 

DATED this 30th day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge







IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

MARK F. EDWARDS,

Plaintiff, ORDER GRANTING PLAINTIFF’S
MOTION TO DISMISS AND
DISMISSING CASE

vs.

TIFFANY BLAIR, Case No. 2:05-CV-452 TS

Defendant.

For the reasons stated in the Court’s July 12, 2006, Order on Plaintiff’s Motion to

Dismiss, and Plaintiff not having filed a withdrawal of his Motion to Dismiss, it is therefore

ORDERED that Plaintiff’s Motion to Dismiss (Docket No. 48) is GRANTED and this

case is DISMISSED WITH PREJUDICE. 

DATED August 30, 2006.

BY THE COURT:

___________________________________
TED STEWART
United States District Judge







IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

KLEIN-BECKER usa, LLC,

Plaintiff, ORDER

vs.

ALL WEB LLC, et al., Case No. 2:05-CV-518 TC

Defendants.

On May 25, 2006, the court issued a Consent Judgment and Order (“Order”) in the above

captioned case.  (See Dkt # 11.)  Consequently, the case was closed.  But in Paragraph 14 of the

Order, the court retained jurisdiction to enforce the terms of the Order.  On August 28, 2006, the

Plaintiff filed a Motion for Order to Show Cause Why Defendants Should Not Be Held In Civil

Contempt and Sanctioned for Violation of Consent Judgment and Order.  (See Dkt. # 21.)  Based

on the recent Motion as well as language in the Order retaining jurisdiction, it is hereby

ORDERED that the Clerk of the Court re-open the case.

DATED this 31st day of August, 2006.

BY THE COURT:

TENA CAMPBELL

United States District Judge
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______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

ERIC PLAYER, 

Plaintiffs, 

vs.

NORTHROP GRUMMAN

CORPORATION, 

Defendant.

MEMORANDUM DECISION AND 

ORDER

Case No. 2:05CV753DAK

This matter is before the court on Defendant Northrop Grumman Corporation’s Motion

for Summary Judgment and Plaintiff Eric Player’s Cross Motion for Summary Judgment.  The

court held a hearing on these motions on August 30, 2006.  At the hearing, Plaintiff was

represented by Kenneth Parkinson, and Defendant was represented by Mark Gavre.  The court

took the motions under advisement.  The court has carefully considered all pleadings and

memoranda submitted by the parties, and the law and facts relevant to the parties’ motions.  Now

being fully advised, the court enters the following Memorandum Decision and Order.

BACKGROUND

Player brought this case under ERISA for statutory penalties alleging that his employer,

Northrop Grumman, failed to send him full copies of the applicable long-term disability policy

he requested.  Defendant moved for summary judgment and, in response, Plaintiff opposed the

motion and filed his own motion for summary judgment. 
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Player was employed by Northrop Grumman from January 2002 to early April 2003. 

During his employment, Northrop Grumman provided disability coverage to its employees

through short-term and long-term disability insurance policies from CIGNA.  In April 2003,

Player had a seizure and resigned his employment.  On or about April 24, 2003, Player applied

for disability benefits by completing a CIGNA group insurance application form.  CIGNA paid

Player the full amount of his short-term disability benefits (six months), but denied his claim for

long-term disability benefits.  

Approximately two years later, on May 16, 2005, Player’s counsel, Kenneth Parkinson,

wrote to the “Leave Desk” at Northrop Grumman Information Technology in Hernbon, Virginia. 

The letter states as follows:

I represent Eric Player in a disability claim.  Eric was a past employee of

Northrop Grumman who qualified for short-term disability benefits under the

Northrop Grumman plan administered by CIGNA.  CIGNA has yet to respond to

his claim for long term disability benefits.  He has requested a copy of his short

term and long term disability benefit policy.  I have reviewed it, and I am

uncertain if it is completed [sic].  Will you please provide me with a complete

copy of the policy in effect at the time Mr. Player became disabled.  Mr. Player

became disabled on March 28, 2003, when he suffered a significant seizure attack

while working for Northrop Grumman in Alaska.  

      

I would appreciate your prompt attention to this matter.  Also, let me

know if I should direct this inquiry to someone else.  As you undoubtedly know,

there are statutory penalties for failing to comply with a request to produce a

policy.  Let me hear from you.

Northrop Grumman received the letter on May 24, 2005.  On May 31, 2005, Diana

Robertson, Director of Human Resources at Northrop Grumman Information Technology,

responded to Parkinson’s letter stating that the benefits department was able to provide a copy of

the document that was included with the letter.  The document sent to Parkinson was a summary

of CIGNA’s “Disability Insurance” that covered Player during the time of his employment. 
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Player acknowledges that this summary was more complete than the copies he had received from

CIGNA, but complains that it was a summary rather than a full copy of the policy.  Robertson’s

letter also stated, “Please contact me if you need further assistance.”  Neither Parkinson nor

Player, however, contacted Robertson or anyone at Northrop Grumman again.  

On August 8, 2005, Player filed an ERISA lawsuit against CIGNA seeking long-term

disability benefits.  Three weeks later, on August 29, 2005, Player filed this lawsuit against

Northrop Grumman for statutory penalties of $100 per day for its failure to provide him with

complete copies of the disability policies Parkinson requested in the May 16, 2005 letter.  

DISCUSSION

Northrop Grumman filed a motion for summary judgment asserting that Player is not

entitled to statutory penalties for several reasons and, even if he is, the court , in its discretion

should not award damages because Player did not act reasonably and has suffered no prejudice. 

Player responded with his own motion for summary judgment, claiming that Northrop Grumman

failed to comply with ERISA’s disclosure statute and he is entitled to statutory penalties as a

matter of law.  Parkinson’s request was for a complete copy of the policies and Northrop

Grumman responded by providing only a summary of the policy.  The material facts are

undisputed, therefore, summary judgment is appropriate.  

Northrop Grumman first argues that it is not the Plan Administrator and, therefore,

Player’s penalty claim fails as a matter of law.  Player alleges that Northrop Grumman violated

29 U.S.C. Section 1024(b)(4).  Section 1024(b)(4) requires a participant to request a plan

document from the Plan Administrator and only the Plan Administrator can be subject to the

statutory penalty for failing to provide the requested documents.  Thorpe v. Retirement Plan of
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Pillsbury Co., 80 F.3d 439, 444 (10  Cir. 1995).  th

The Plan Administrator is that person or entity designated as such under the Plan.  29

U.S.C. § 1002(16)(A)(i).  The Plan Administrator of the short-term and long-term disability

plans was the Employer Welfare Benefits Committee.  Northrop Grumman was not the Plan

Administrator.  Player did not submit his document request to the Plan Administrator, but to the

Leave Desk at Northrop Grumman Information Technology.  More importantly, Player has not

named the Plan Administrator as a defendant in the instant action.  

 Player contends that Northrop Grumman is the Plan Administrator within the meaning of

ERISA under three different theories.  First, the plan administrator designated in the Summary

Plan Description, the Employer Welfare Benefits Committee, is part of the Northrop Grumman

corporate structure and is not a separate entity.  The committee is located at Northrop

Grumman’s corporate offices in Los Angeles, California. 

However, making the corporation liable for ERISA penalties in this situation is contrary

to controlling Tenth Circuit law.  In McKinsey v. Sentry Ins., 986 F.2d 401 (10th Cir. 1993), the

Tenth Circuit held that only a plan administrator may be liable for the ERISA penalty.  The

McKinsey court stated that no other entity, not even the employer, can be liable for the penalty

unless it is the designated plan administrator.  

In McKinsey, the plaintiff sued his former employer alleging that the employer was liable

for statutory penalties for failing to provide certain plan information.  The plaintiff argued that

the designated plan administrator was one in name only and that the employer was the de facto

administrator.  Id. at 404.  The McKinsey court expressly rejected such an expansive definition of

a plan administrator.  Id. at 405.  The court stated that it disagreed “with the First Circuit’s
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assertion that permitting a plaintiff to bring a § 1132(c) claim against his or her employer as the

de facto plan administrator is necessary to further congressional intent.”  Id. at 404.  The court

concluded that “because [the employer] was not the plan administrator designated by the SERP

[plan documents], plaintiff could not assert a § 1132(c) claim against [the employer].”  Id. at

405.  

This McKinsey court’s analysis disposes of Player’s claim in its entirety.  It is undisputed

that Northrop Grumman is not the plan administrator.  It is, moreover, undeniable that the Tenth

Circuit has considered and rejected the theory that an employer who is not the designated plan

administrator can nonetheless be liable for statutory penalties. 

 Second, Player asserts that Northrop Grumman is a plan fiduciary within the meaning of

29 U.S.C. § 1002(21)(a) and is, therefore, subject to the ERISA disclosure requirements.   

Player’s reliance on Hernandez v. Prudential Ins. Co., 2001 WL 1152835 (D. Utah March 28,

2001), to assert that Northrop Grumman is a plan fiduciary, however, is misplaced.  In

Hernandez, the plaintiff sued Prudential, the insurer of a group medical benefit plan, seeking

documents that Prudential had relied on in denying his claim for benefits.  While the employer in

that case was the plan administrator, Prudential retained control and discretion to deny or grant

claims for benefits and appeals under the plan.  On that basis, the court determined that

Prudential was a fiduciary and was required to produce the documents on which it had relied in

denying the plaintiff’s claim for benefits.  Id. at *2, 8.  

In this case, the Employer Welfare Benefits Committee is the designated plan

administrator and CIGNA is the designated plan fiduciary. Therefore, while Hernandez would

support a claim against CIGNA in this case for producing documents on which it relied to deny



6

Player’s long-term disability benefits, it provides no support for Player’s contention that

Northrop Grumman is a fiduciary or liable for the ERISA penalty.  

The fact that the Human Resources Director of a Northrop Grumman subsidiary

(Northrop Grumman Information Technology) responded to plaintiff’s counsel’s request for

information does not make Northrop Grumman Corporation a fiduciary.  The Tenth Circuit has

explained that “even where ‘company personnel other than the plan administrator routinely

assume responsibility for answering requests from plan participants and beneficiaries . . . the

statutory liability for failing to provide requested information remains with the designated plan

administrator . . ., not with the employer or its other employees.”  Averhart, 46 F.3d at 1489-90

(quoting McKinsey, 986 F.2d at 404-05).  

In Averhart, the plan designated the “Employees Benefit Committee” as the plan

administrator.  The plaintiffs claimed that the committee’s secretary was liable for the ERISA

penalty because he “acted as administrator, was the contact person for the [committee], and was

responsible for (and took responsibility for) the tardy production of the requested documents.’” 

Id. at 1489.  The Tenth Circuit rejected the plaintiffs’ argument, explaining that the plan’s

designation of the Employee’s Benefit Committee was “conclusive” for purposes of the ERISA

penalty even if the Committee’s secretary functioned as the plan administrator as a practical

matter.  Id.  

Although Player asserts that the Employer Welfare Benefits Committee is merely part of

the corporate structure, nothing in ERISA requires the Plan Administrator to be a separate

corporate entity.  The plan administrator in Averhart was a committee similar to the committee

in this case.  And, in McKinsey, the plan administrator was the employer’s vice president of
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human resources.  In both cases, the Tenth Circuit held that only the formally designated plan

administrator could be liable for the ERISA penalty.  

Finally, Player asserts that before he obtained the complete policies in November of

2005, he had no notice that a plan administrator had been designated, and the default ERISA

rules state that the plan sponsor is the plan administrator in the absence of a specific designation. 

See 29 U.S.C. § 1002(16)(A)(i).  In this case, the plan sponsor is Northrop Grumman.  Player

claims that it would be unfair to require him to sue an unknown entity for failure to provide

documents when that entity was only identified in the requested documents that were not

provided.  

The default rules under ERISA, however, clearly states that when “the instrument under

which the plan is operated” does not designate a plan administrator, the plan sponsor is the plan

administrator.  29 U.S.C. § 1002(16)(A)(i), (ii).  In this case, the Summary Plan Description

expressly designates the Employer Welfare Benefits Committee as the plan administrator. 

Accordingly, the default rules under ERISA do not apply.  The court concludes that there is no

basis under controlling Tenth Circuit law for finding Northrop Grumman liable for the statory

penalty.  

Even if this court were to find a basis for applying the statutory penalty in this case, it has

discretion in determining the proper amount.  When deciding whether to impose a penalty, the

presence or absence of prejudice or bad faith “can certainly be taken into account by a district

court in deciding whether to exercise its discretion and impose a penalty.”  Deboard v. Sunshine

Min. and Refining Co., 208 F.3d 1228, 1244 (10  Cir. 2000) (holding district court did not abuseth

its discretion in choosing not to impose penalties on employer for violation of ERISA’s
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document disclosure requirements).  

In this case, the facts demonstrate that  Player did not act reasonably with respect to the

document request and he suffered no prejudice as a result of Northrop Grumman’s response. 

Northrop Grumman’s response was sent within a week of its receipt of the request.  The letter

also invited Parkinson to contact Roberston if he needed further assistance.  Although Parkinson

found the summary document inadequate, he never wrote or telephoned Robertson.  The lack of

contact after the summary was sent gave Northrop Grumman no indication that Player or

Parkinson found the response inadequate.  Because Northrop Grumman responded so quickly,

there was sufficient time to rectify the inadequacies before the statutory time period expired if

counsel had notified Northrop Grumman that the summary was inadequate. 

Moreover, Player was not prejudiced by Northrop Grumman’s response. Parkinson’s

letter indicated that he had already received copies of the policies from CIGNA in the dispute

over long-tern disability benefits.  Player contends that he was disadvantaged in his ability to file

a complaint against CIGNA for benefits because he did not have a full copy of the policy.  But

Player filed his complaint against CIGNA in August 2005–only two months after Parkinson’s

letter to Northrop Grumman.  CIGNA did not move to dismiss the case because of general

allegations, it merely answered the Complaint.  Player claims that the delay in fully litigating his

claim with CIGNA amounted to months of otherwise unnecessary attorneys’ fees.  But Player

himself delayed two years in requesting the documents from Northrop Grumman.  That delay

cannot be attributed to Northrop Grumman.  And, Player received a full copy of the policy as a

result of this case by November 2005.  The court can take judicial notice of the docket in the

CIGNA case and there is no specific evidence of delay in that litigation that could be attributed
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to Northrop Grumman’s failure to provide the requested documents.  Therefore, the court

concludes that Player is not entitled to the ERISA penalty.  Accordingly, the court grants

Northrop Grumman’s motion for summary judgment and denies Player’s motion for summary

judgment. 

CONCLUSION

Based on the above reasoning, Defendant’s Motion for Summary Judgment is

GRANTED and Plaintiffs’ Motion for Summary Judgment is DENIED.  This case is dismissed

with prejudice, each party to bear his or its own costs.  The Clerk of Court is directed to enter

judgment in favor of Defendant and against Plaintiff.    

DATED this 31  day of August, 2006.  st

BY THE COURT

___________________________________

DALE A. KIMBALL

United States District Judge        

















IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
 CENTRAL DIVISION
_________________________________________________________________

MICHAEL L. PAOLONE,   )
)

Petitioner, ) Case No. 2:05-CV-1050 TC
)

v. ) District Judge Tena Campbell
)

CLINT FRIEL,   ) O R D E R 
  )

Respondent. ) Magistrate Judge Brooke Wells
_________________________________________________________________

Petitioner, Michael L. Paolone, moves for appointed counsel

to help him in his quest for habeas corpus relief.  See 28

U.S.C.S § 2254 (2006).

Petitioner has no constitutional right to appointed counsel

in a federal habeas corpus case.  See United States v. Lewis, No.

97-3135-SAC, 91-10047-01-SAC, 1998 U.S. Dist. LEXIS 21998, at *8

(D. Kan. December 9, 1998).  Moreover, because no evidentiary

hearing is required here, Petitioner has no statutory right to

counsel.  See Rule 8(c), R. Governing § 2254 Cases in U.S. Dist.

Courts.  However, the Court may in its discretion appoint counsel

when "the interests of justice so require" for a "financially

eligible person" bringing a § 2254 petition.  See 18 U.S.C.S §

3006A(a)(2)(B) (2006).

The Court has reviewed the filings in this case and

determines that justice does not require appointed counsel at

this time.  First, it is yet unclear that Petitioner has asserted

any colorable claims.  See Lewis, 1998 U.S. Dist. LEXIS 21998, at

*10; Oliver v. United States, 961 F.2d 1339, 1343 (7th Cir.



2

1992).  Second, Petitioner has shown "the ability to investigate

the facts necessary for his issues and to articulate them in a

meaningful fashion."  Lewis, 1998 U.S. Dist. LEXIS 21998, at *10;

Oliver, 961 F.2d at 1343.  Finally, the issues in this case

appear "straightforward and not so complex as to require

counsel's assistance."  Lewis, 1998 U.S. Dist. LEXIS 21998, at

*10; Oliver, 961 F.2d at 1343.  The Court thus denies for now

Plaintiff's motion for appointed counsel.

IT IS HEREBY ORDERED that Petitioner's motion for appointed

counsel is denied.  (See File Entry # 5.)  However, if it later

appears that counsel may be needed or of specific help, the Court

will appoint an attorney to appear on Petitioner's behalf.

DATED this 31st day of August, 2006.

BY THE COURT:

__________________________
BROOKE C. WELLS
United States Magistrate Judge







































































IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA

Plaintiff, PRE-TRIAL ORDER

vs.

TONY JAMES THARP, Case No. 2:06 CR 359 PGC

Defendant.

This case is set for trial on November 28,2006.  The parties shall meet in court at 7:45

a.m. the first day of trial to resolve any pre-trial issues.  Trial shall be conducted from 8:00 to

1:00 p.m. daily, or as otherwise directed by the court.

To ensure that the trial proceeds smoothly, the parties are instructed as follows:

1. Voir Dire - The court sends a questionnaire to all potential jurors prior to trial.  The

copies of the answered questionnaires are available at 3:00 the day prior to trial in court

chambers. The court’s stock voir dire questions are available on the chamber’s website.  Any

requests for additional voir dire questions should be submitted to the court no later than two

business days before the start of trial.  The court expects that the parties will be prepared to

rapidly exercise their peremptory challenges on the morning of trial by carefully reviewing all the

information contained in the questionnaires before trial.  To facilitate rapid exercise of



peremptory challenges, the attorneys for both sides are directed to prepare their own, confidential

ranking of the desirability of all members of the jury pool before the morning of trial. 

2. Jury Instructions - The government is directed to provide proposed jury instructions

to the defendant by October 16, 2006.  The defense is directed to provide proposed jury

instructions to the government by October 30, 2006.  The government and the defense are

directed to then meet and confer and provide a single set of proposed jury instructions to the

court by November 6, 2006.  Any unresolved objections are also to be filed on November 6,

2006.  The court will address these objections at the final pretrial, scheduled for November 14,

2006, at 2:30 p.m.  The court’s standard jury instructions are available on the court’s website –

www.utd.uscourts.gov, under “Judges,” and “Cassell” and “Practices and Procedures.”  The

parties should use the court’s stock instructions wherever possible, and only submit jury

instructions outside of the court’s stock.  When submitting the proposed instructions and the

agreed-upon jury instructions, counsel should file these with the court the court and e-mail them

to chambers at daphne_oberg@utd.uscourts.gov.   

3.  Verdict Form – Any proposed verdict form should be filed with the court and emailed

to chambers at the above address no later than November 6, 2006.  Counsel is urged to file an

agreed-upon verdict form and to file that with the court, but the court will entertain separate

versions if counsel is unable to come to an agreement before the pre-trial conference.    

4. Exhibit Lists/Marking Exhibits - The parties must prepare a complete exhibit list,

including proposed exhibits, for the court prior to trial.  A copy of this list must be provided to

the court, and the courtroom deputy the morning of trial.  The accepted form of exhibit list is

available on the chambers website, and through the Clerk of the Court.  The government should

http://www.utd.uscourts.gov
mailto:utdj_cassell@utd.uscourts.gov.


list their exhibits by number, the defendant should list their exhibits by letter.  The parties are

directed to mark their exhibits sequentially prior to trial to prevent unnecessary delay during the

trial.  The parties are strongly encouraged to stipulate, where appropriate, to the admission of

exhibits.  If there any questions about this, counsel are strongly encouraged to contact the court’s

courtroom deputy, Ms. Little (524-6135).

5. Witness Lists - A witness list is required the morning of trial for the court, and the

courtroom deputy.

6. Pre-Trial Motions/Motion in Limine - Any pre-trial motions, such as motions in

limine, must be filed by October 16, 2006.  Any motions must be accompanied by a supporting

memorandum of law.  Where a party can reasonably anticipate in advance of trial any significant

evidentiary issue arising at trial concerning the admissibility of evidence that the party believes

should be excluded, the objecting party is directed to raise the issue by way of a motion in limine

within the time frame outlined above.  Responses are due by October 30, 2006.  Any outstanding

motions in limine or pre-trial motions will be dealt with by the court at the pre-trial conference

scheduled for November 14, 2006, at 2:30 p.m.     

7.  Rule 404(b) Evidence – Unless disclosure has previously been directed by the court,

the government shall file any notice of intent to use evidence covered by Rule 404(b) of the

Federal Rules of Evidence no later than October 2, 2006.   Any response by the defense is due

by October 16, 2006.  The court will rule on this issue at the pretrial conference on November

14, 2006, at  2:30 p.m. 

8.  Trial Briefs – The parties are not required to file a trial brief.  The court, however, is

happy to review such briefs and, if time is available, encourages the filing of at least a short brief



two days in advance of trial outlining any disputed issues expected to arise at trial.

9.  Clothing for the Defendant – If the defendant is in custody, defense counsel is

directed to arrange for appropriate clothing and to have that clothing available early on the

morning of trial.

10.  Plea Cutoff – The parties must conclude any plea discussions by October 2, 2006.

11.  Final Pretrial Conference – A final pretrial conference is set for November 14,

2006, at 2:30 p.m.  Any outstanding issues, including the jury instructions, the verdict form, the

motion to sever, 404(b) evidence and any other issues, will be resolved at this hearing  The

parties shall also come prepared to discuss and pre-admit as many exhibits as possible in

preparation for trial.    

If they parties have any questions or concerns about any of the foregoing, they should

contact the court promptly.

SO ORDERED.

DATED this 30th day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge













IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, ORDER WITHDRAWING

PREVIOUS ORDER TO THE US

ATTORNEY’S OFFICE AND

ARRANGING FUTURE

SCHEDULING

vs.

ALBERTO LINARES PEREZ Case No. 2:06-CR-00423 PGC

Defendant.

On August 22, 2006, the court requested the U.S. Attorney’s Office to provide any

publically available information regarding the charging practices for alleged violations of 18

U.S.C. § 1028A [#18]. The court now WITHDRAWS that previously filed order. 



Page 2 of  2

The court will meet with the parties as scheduled on September 8, 2006, at 11:30 AM to

arrange future scheduling in this matter, including a schedule for any appropriate motions.    

SO ORDERED.

DATED this 30t day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge

























United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.
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United States District Court

for the District of Utah

Criminal Pretrial Instructions

The prosecution has an open file policy.  

Issues as to witnesses do not exist in this matter, but

defense counsel will make arrangements for subpoenas, if

necessary, as early as possible to allow timely service.

Counsel must have all exhibits premarked by the clerk for

the district judge before trial.

If negotiations are not completed for a plea by the plea

deadline, the case will be tried.

In cases assigned to Judge Cassell, counsel are directed to

meet and confer about the possibility of a plea, and before

the deadline report to chambers whether the matter will

proceed to trial.



See 42 U.S.C.S. § 1983 (2006).
1

See Carper v. Deland, 54 F.3d 613, 616 (10th Cir. 1995); Bee v. Utah
2

State Prison, 823 F.2d 397, 399 (10th Cir. 1987).

See 28 U.S.C.S. § 1915(e)(1) (2006); Carper, 54 F.3d at 617; Williams
3

v. Meese, 926 F.2d 994, 996 (10th Cir. 1991).

McCarthy v. Weinberg, 753 F.2d 836, 838 (10th Cir. 1985).
4

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_______________________________________________________________

TERRY JAMES MARBLE,   )
  )

Plaintiff, ) Case No. 2:06-CV-11 TC
)

v. ) District Judge Tena Campbell
)

PAUL MC GARRY,  ) O R D E R

  )
Defendant. ) Magistrate Judge Brooke Wells

_________________________________________________________________

Plaintiff, Terry James Marble, has filed a pro se prisoner

civil rights complaint.   Plaintiff's application to proceed in1

forma pauperis has been granted.  Plaintiff now moves for

appointed counsel and service of process.

The Court first considers the motion for appointed counsel. 

Plaintiff has no constitutional right to counsel.   However, the2

Court may in its discretion appoint counsel for indigent

inmates.   "The burden is upon the applicant to convince the3

court that there is sufficient merit to his claim to warrant the

appointment of counsel."4

When deciding whether to appoint counsel, the district court

should consider a variety of factors, "including 'the merits of

the litigant's claims, the nature of the factual issues raised in



Rucks v. Boergermann, 57 F.3d 978, 979 (10th Cir. 1995) (quoting
5

Williams, 926 F.2d at 996); accord McCarthy, 753 F.2d at 838-39.

See 28 U.S.C.S. § 1915 (2006).
6

See id. § 1915(d).
7

See id. § 1915A.
8

2

the claims, the litigant's ability to present his claims, and the

complexity of the legal issues raised by the claims.'"  5

Considering the above factors, the Court concludes here that (1)

it is not clear at this point that Plaintiff has asserted a

colorable claim; (2) the issues in this case are not complex; and

(3) Plaintiff is not incapacitated or unable to adequately

function in pursuing this matter.  Thus, the Court denies for now

Plaintiff's motion for appointed counsel.

The Court next denies Plaintiff's motion for service of

process.  This motion is unnecessary because Plaintiff is

proceeding in forma pauperis.   In such cases, "[t]he officers of6

the court shall issue and serve all process, and perform all

duties in such cases."   The Court will screen Plaintiff's7

complaint at its earliest convenience and determine whether to

dismiss it or order it to be served upon Defendants.   Plaintiff8

need do nothing to trigger this process.

IT IS HEREBY ORDERED that:

(1) Plaintiff's request for appointed counsel is denied,

(see File Entry # 4);  however, if, after the case is screened, 



3

it appears that counsel may be needed or of specific help, the

Court will ask an attorney to appear pro bono on Plaintiff's

behalf.

(2) Plaintiff's motion for service of process is denied,

(see File Entry # 5); however, if, after the case is screened, it

appears that this case has merit and states a claim upon which

relief may be granted, the Court will order service of process.

DATED this 31st day of August, 2006.

BY THE COURT:

____________________________________
BROOKE C. WELLS
United States Magistrate Judge





















IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

MARCOS MORENO-MONTANO,   )
)

Petitioner, ) Case No. 2:06-CV-373 DAK
)

v. ) District Judge Dale A. Kimball
)

GREG JACQUERT et al., ) O R D E R

)
Respondents. ) Magistrate Judge Brooke Wells 

_________________________________________________________________

 Petitioner, Marcos Moreno-Montano, has filed a habeas corpus

petition.  See 28 U.S.C.S. § 2254 (2006).  

IT IS HEREBY ORDERED that, by October 13, 2006, the Utah

Attorney General must respond to the petition.

DATED this  31st  day of August, 2006.

BY THE COURT:

___________________________
BROOKE C. WELLS
United States Magistrate Judge

http://@PFDesktop/:internet/http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+ss+2254
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

RUBEN RUDY TRUJILLO,        )
)

Petitioner, ) Case No. 2:06-CV-427 TC
)

v. ) District Judge Tena Campbell
)

STATE OF UTAH, ) O R D E R

)
Respondent. ) Magistrate Judge Brooke Wells

_________________________________________________________________

 Petitioner filed a self-styled "Petition under 28 U.S.C. §

2254 for Writ of Habeas Corpus."  However, because of the

unorthodox format Petitioner has chosen and the confusing nature

of his allegations, the Court cannot decipher Petitioner's claims

in a way that allows it to process the petition.  For instance,

it is unclear but appears that Petitioner may not have exhausted

his claims and may have a state post-conviction petition pending. 

IT IS THEREFORE ORDERED that the Court Clerk mail to

Petitioner a form petition under 28 U.S.C. § 2254 for Petitioner

to complete in an organized, concise fashion and return to the

Court within thirty days.  In it, Petitioner must detail the

dates upon which any direct appeals or state post-conviction

petitions may have been filed and decided.  

DATED this   31st       day of August, 2006.

BY THE COURT:

___________________________
BROOKE C. WELLS
United States Magistrate Judge



Scott R. Jenkins, #1659 

Brian C Johnson, #3936 

Graden P. Jackson, #8607 

William B. Ingram, #10803 

STRONG & HANNI 

3 Triad Center, Suite 500 

Salt Lake City, Utah  84180 

Telephone:  (801) 532-7080 

Facsimile:   (801) 596-1508 

Attorneys for Plaintiff/Counterclaim Defendant 

 

 

IN THE UNITED STATES DISTRICT COURT,  

 

IN AND FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

 

 

MONARCH HEALTH SCIENCES, a Utah 

corporation,  

 

 Plaintiff/Counterclaim Defendant, 

 

v. 

 

CHARLES CORKIN, an individual, MARY 

CORKIN, an individual, and AVCOR 

ENTERPRISES, INC., a Colorado 

corporation, 

 

 Defendants/Counterclaim Plaintiffs. 

 

 

 

STIPULATED 

PROTECTIVE ORDER 

 

Case No.:  2:06CV00440 

 

Judge:  Dale A. Kimball 

 

 Based on the Joint Stipulation and Motion for Protective Order, and for good cause 

appearing, it is: 

 

HEREBY ORDERED, ADJUDGED and DECREED that a Protective Order shall 

issue in this case containing the following terms: 



1. Confidential Information: In responding to discovery requests, whether made 

formally or informally, the producing party may designate documents or other materials 

“CONFIDENTIAL.”  The producing party shall designate information “CONFIDENTIAL” only 

when that party has a good faith belief that the information so designated is confidential, contains 

trade secrets or other competitively sensitive information, or is potentially entitled to protection 

under Rule 26(c)(7) of the Federal Rules of Civil Procedure or any other applicable law.     

 2. Any party producing documents or things containing information to be 

governed by this Protective Order, shall designate the document or thing by labeling it 

“CONFIDENTIAL.” 

 3. Unless otherwise ordered by the Court, information designated as 

“CONFIDENTIAL” may be used only for purposes of this litigation, and may be disclosed in  

this litigation only to the parties, employees or former employees of a party, their counsel,  

counsel’s staff, consultants, experts, mediators, and witnesses.  

 4. If any information designated as CONFIDENTIAL is to be filed with or  

submitted to the Court in connection with any proceedings in this action, such information shall 

be filed in sealed envelopes or containers marked with the name of the case and the notation: 

CONTAINS CONFIDENTIAL 

INFORMATION COVERED BY 

PROTECTIVE ORDER TO BE OPENED 

ONLY (1) BY OR AS DIRECTED BY THE 

COURT OR (2) BY WRITTEN AGREEMENT 

OF THE PARTIES. 

 

Courtesy copies of pleadings, papers or correspondence delivered to the Court or its clerk that 

contain confidential information shall also be so sealed and marked. 

 2



 5. Confidential information may be used as deposition or trial exhibits in this action 

and shall continue to be marked as confidential throughout the proceeding.  

 6. Confidential information, including all information derived therefrom, and 

all copies, summaries, abstracts, excerpts, indices and descriptions of such information shall be 

held in confidence and shall be used only for purposes of this litigation, shall not be made public 

by any party or person entitled under the terms of this Protective Order to access to such 

information, and shall not be used for any financial, commercial, marketing, business, or other 

competitive purpose. 

 7. Upon final termination of this action, including all appeals, the party 

receiving confidential information may retain with its counsel of record in this case any of such 

information to the extent it includes or reflects the receiving attorney's work product or 

constitutes one complete set of all documents filed with the Court in this action.  With respect to 

any such retained information, this Protective Order shall survive the final termination of this 

action and continue to be binding upon all persons to whom the information is disclosed 

hereunder.  Within thirty (30) days of final termination of this action, including all appeals, all 

other copies and samples of confidential information and any other summaries, abstracts, 

excerpts, indices, and descriptions of such information shall be returned to the producing party's 

counsel or destroyed.  

 8.  If any party contends that information marked as “CONFIDENTIAL” should not 

be the subject of this Protective Order, the party contesting the designation or restriction on 

access shall provide the other party written notice of its disagreement and state the reasons 

therefore.  If, despite good faith effort, the dispute cannot be resolved informally within seven (7) 

 3



days of the producing party’s receipt of the written notice, the party advocating the designation 

or restriction on access may seek relief from the Court by appropriate motion any time before the 

trial of this matter.  Pending the Court’s ruling, the party contesting the designation shall 

continue to treat the information in accordance with the “CONFIDENTIAL” designation. 

 9.  Nothing herein shall be construed as a limitation on the right or ability of any 

party to assert that documents or information should be protected from production or disclosure 

under Rule 26(c) or any other rule or authority, or to seek appropriate protections as a condition 

of the production or disclosure, including, but not limited to, "attorneys' eyes only" protection. 

DATED this  31
st
 day of  August, 2006. 

 

   UNITED STATES DISTRICT COURT 

 

 

 

   By _________________________________ 

     Dale A. Kimball, District Judge 

      

 

 

Approved as to form: 

 

/s/ Richard B. Caschette 8/28/06 

_____________________________ 

Richard B. Caschette 

Attorneys for Defendants/Counterclaim Plaintiffs 
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____________________________________________________________________________

UNITED STATES DISTRICT COURT
DISTRICT OF UTAH 

   
____________________________________________________________________________

RANDY AUSTIN, for and on behalf of all
the heirs of CLAUDIA AUSTIN,

              Plaintiff,

v.

NBTY, INC., REXALL SUNDOWN, INC.,
and GENERAL NUTRITION
CORPORATION,

              Defendants.

)
)
)
)
)
)
)
)
)
)
)

ORDER FOR PRO HAC VICE

ADMISSION

Civil No. 2:06-cv-00550

Judge Ted Stewart

____________________________________________________________________________

It appearing to the Court that Petitioner meets the pro hac vice admission requirements

of DUCiv R 83-1.1(d), the motion for the admission pro hac vice of Douglas D. Haloftis in the

United States District Court, District of Utah, in the subject case is GRANTED.

DATED this 31  day of August, 2006.st

BY THE COURT:

_________________________________
Honorable Judge Ted Stewart
United States District Court
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